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direct that the matter be reinves-
tigated.

(b) Reconsideration by the original ap-
proval authority. The original approval
authority may reconsider the action at
any time while serving as the approval
authority for the claim in question,
even after the transfer of the soldier
whose pay was assessed. The original
approval authority may modify the ac-
tion if it was incorrect, subject to para-
graph (d) of this section. However, the
approval authority should modify the
action only because of fraud, substan-
tial new evidence, errors in calcula-
tion, or mistake of law.

(c) Reconsideration by a successor in
command. Subject to paragraph (d) of
this section, a successor in command
may modify an action only because of
fraud, substantial new evidence, errors
in calculation, or mistake of law ap-
parent on the face of the record.

(d) Legal review and action. Prior to
modifying the original action, the ap-
proval authority will have the serv-
icing claims office render a legal opin-
ion and fully explain the basis for
modification as part of the file. If the
legal review agrees that a return of the
assessed pay is appropriate, the ap-
proval authority should request in
writing that the claimant return the
money, setting forth in the letter the
basis for the request. There is no au-
thority for repayment from appro-
priated funds.

(e) Disposition of files. After com-
pleting action on reconsideration, the
approval authority will forward the re-
consideration action to the servicing
claims office, which will then file the
action per §536.132(h).

§536.134 Additional claims judge advo-
cate and claims attorney respon-
sibilities (for UCMJ claims).

In addition to the duties set forth in
this subpart, the CJA or claims attor-
ney is responsible for forwarding copies
of completed Article 139 actions to
USARCS, maintaining a log, moni-
toring the time requirements of pend-
ing Article 139 actions, and publicizing
the Article 139 program to com-
manders, soldiers, and the community.
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Subpart J—Claims Cognizable
Under the Foreign Claims Act

§536.135 Statutory authority for the
Foreign Claims Act.

(a) The statutory authority for this
subpart is the Act of August 10, 1956, 10
U.S.C. 2734 (70 Stat. 154), commonly re-
ferred to as the Foreign Claims Act
(FCA), as amended by Public Law 86-
223, September 1959 (73 Stat. 453); Pub-
lic Law 86-411, April 1960 (74 Stat. 16);
Public Law 90-521, September 1968 (82
Stat. 874); Public Law 91-312, July 1970
(84 Stat. 412); Public Law 93-336, July
1974 (88 Stat. 292); Public Law 96-513,
Title Vv, §511 (95), December 1980 (94
Stat. 2928). It is posted on the USARCS
Web site; for the address see §536.2(a).

(b) Claims arising from the acts or
omissions of the U.S. Armed Forces in
the Marshall Islands or the Federated
States of Micronesia are settled in ac-
cordance with Art. XV, Non-contrac-
tual Claims, of the U.S.-Marshall Is-
lands and Micronesian Status of Forces
Agreement (the “SOFA’) (posted on
the USARCS Web site; for the address
see §536.2(a)). This is pursuant to the
‘‘agreed upon minutes’” that are ap-
pended to the SOFA, pursuant to Sec-
tion 323 of the Compact of Free Asso-
ciation between the U.S. and the Mar-
shall Islands and the Federated States
of Micronesia, enacted by Public Law
99-239, January 14, 1986. (The Compact
may be viewed at http://www.fm/jcn/com-
pact/relindex.html). The ‘‘agreed upon
minutes” state that ‘‘all claims within
the scope of paragraph 1 of Article XV
[Claims], [of the Compact] * * * shall
be processed and settled exclusively
pursuant to the Foreign Claims Act, 10
U.S.C. 2734, and any regulations pro-
mulgated in implementation thereof.”
Therefore, Title I, Article 178 of the
Compact, regarding claims processing,
is not applicable to claims arising from
the acts or omissions of the U.S. armed
forces, but only to other federal agen-
cies. Those agencies are required to fol-
low the provisions of the Federal Tort
Claims Act, 28 U.S.C. 2672.

§536.136 Scope for claims arising
under the Foreign Claims Act.

(a) Application. This subpart, which is
applicable outside the United States,
its commonwealths, territories and
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possessions, including areas under the
jurisdiction of the United States, im-
plements the FCA and prescribes the
substantive basis and special proce-
dural requirements for settlement of
claims of inhabitants of a foreign coun-
try, or of a foreign country or a polit-
ical subdivision thereof, against the
United States for personal injury,
death, or property damage caused by
service members or civilian employees,
or claims that arise incident to non-
combat activities of the armed forces.

(b) Effect of Military Claims Act (MCA).
Claims arising in foreign countries will
be settled under the MCA if the injured
party is an inhabitant of the U.S., for
example, a member of the U.S. armed
forces, a U.S. civilian employee, or a
family member of either category. In a
wrongful death case, if the decedent is
an inhabitant of a foreign country,
even though his survivors are U.S. in-
habitants, the FCA will apply. See
§536.74(c). For claims arising outside
the u.S. involving foreign-born
spouces, see DA Pam 27-20, paragraph
2-20a.

(c) Effect of Army Maritime Claims Set-
tlement Act (AMCSA) (10 U.S.C. 4801, 4802
and 4808). A maritime claim may be
settled under the FCA.

§536.137 Claims payable under the
Foreign Claims Act.

(@) A claim for death, personal in-
jury, or loss of or damage to property
may be allowed under this subpart if
the alleged damage results from non-
combat activity or a negligent or
wrongful act or omission of soldiers or
civilian employees of the U.S. armed
forces, as enumerated in §536.23(b), re-
gardless of whether the act or omission
was made within the scope of their em-
ployment. This includes non-U.S. cit-
izen employees recruited elsewhere but
employed in a country of which they
are not a citizen. However, a claim gen-
erated by non-U.S. citizen employees in
the country in which they were re-
cruited and are employed will be pay-
able only if the act or omission was
made in the scope of employment. But
claims arising from the operation of
U.S. armed forces vehicles or other
equipment by such employees may be
paid, even though the employees are
not acting within the scope of their

§536.138

employment, provided the employer or
owner of the vehicle or other equip-
ment would be liable under local law in
the circumstances involved.

(b) Claims generated by officers or ci-
vilian employees of the American Bat-
tle Monuments Commission (36 U.S.C.
2110), acting within the scope of em-
ployment, will be paid from American
Battle Monuments Commission appro-
priations.

(c) Claims for the loss of, or damage
to, property that may be settled under
this subpart include the following:

(1) Real property used and occupied
under lease, express, implied, or other-
wise. See §536.34(m) of this part and
paragraph 2-15m of DA Pam 27-162.

(2) Personal property bailed to the
government under an agreement, ex-
press or implied, unless the owner has
expressly assumed the risk of damage
or loss.

§536.138 Claims not payable under the
Foreign Claims Act.

A claim is not payable if it:

(a) Results wholly from the negligent
or wrongful act of the claimant or
agent;

(b) Is purely contractual in nature;

(c) Arises from private or domestic
obligations as distinguished from gov-
ernment transactions;

(d) Is based solely on compassionate
grounds;

(e) Is a bastardy claim for child sup-
port expenses;

(f) Is for any item whose acquisition,
possession, or transportation is in vio-
lation of Department of the Army (DA)
or Department of Defense (DOD) direc-
tives, such as illegal war trophies.

(9) Is for rent, damage, or other pay-
ments involving the acquisition, use,
possession, or disposition of real prop-
erty or interests therein by and for the
DA. See §536.34(m) of this part and
paragraph 2-15m of DA Pam 27-162.

(h) Is not in the best interest of the
United States, is contrary to public
policy, or otherwise contrary to the
basic intent of the governing statute
(10 U.S.C. §2734); for example, claims
for property loss or damage, or per-
sonal injury or death caused by inhab-
itants of unfriendly foreign countries
or by individuals considered to be un-
friendly to the United States.
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